This article is the first in-depth academic discussion of the key aspects of the enhanced collective redress mechanisms introduced recently in relation to competition law infringements in the UK by the Consumer Rights Act. The legislation is a particularly significant development because of the historical and contemporary focus on the antitrust law and because the reforms also reflect T recounts U" itrust enforcement before outlining the recent debate on encouraging and facilitating private enforcement in the EU, particularly in relation to collective redress, culminating in the (anodyne) Commission Recommendation of June 2013. As the article notes, most of the collective redress mechanisms introduced across the EU Member States to date have been opt-in models, but these have been criticised for their limited impact and effectiveness, and an opt-out representative model has been introduced in some Member States and discussed in others. The article will reflect on the limited provision in the UK on collective redress in relation to competition law infringements prior to the Consumer Rights Act, in particular the limitations in the opt-in follow-on procedure under s47B of the Competition Act 1998, as demonstrated by CA v JJB. The article will then focus on the A provisions (and associated Tribunal rules) in relation to opt-in/opt-out collective proceedings and settlements (in both follow-on and stand-alone actions). The article will outline the new statutory provisions in sections 47B and 49A and B of the Competition Act 1998, for Collective Proceedings and Collective Settlements respectively. The Tribunal rules on certification will be considered, noting the potential difficulties in their practical application, before further analysis of two key problematic aspects of the proposed opt-out collective redress scheme, which may limit its effectiveness and uptake. The first concerns the appointment of the class/settlement representative and the second concerns the potential funding arrangements in relation to opt-out collective proceedings. The article questions whether the combination of these two aspects may dis-incentivise and unnecessarily limit the effectiveness of the new opt-out provisions, although it is accepted that this will also greatly depend on the Competition Appeal Tribunal interpretation and application of its new Tribunal Rules in relation to Collective proceedings, in particular regarding certification, appointment of the class/settlement representative and determination of the appropriate costs and expenses incurred in pursuing a collective claim.
Introduction
This article will provide a critical academic discussion of the key aspects of the dramatically enhanced collective redress mechanisms introduced recently in the UK in relation to competition law infringements by the Consumer Rights Act 2015. There has been extensive academic debate and discussion in recent years in the EU on the development of private enforcement of competition law, 2 with considerable academic commentary recently in relation to the adoption by the EU of the Antitrust Damages Directive. 3 However, a particular focus of the debate on increasing competition law private enforcement has been how best to deliver justice and compensation to consumers harmed by competition law infringements, notably price-fixing cartels. The article will first outline the background to the debate on collective consumer redress in the competition law context, primarily driven by access to justice arguments, before a brief comparative outline of the development of collective redress mechanisms in different legal systems. Inevitably, the discussion will start with the US class action mechanism, which has been instrumental in facilitating consumer redress. 4 The article will then consider recent EU developments, and highlight the introduction of opt-out collective redress mechanisms in a competition law context in other Member States. The article will reflect on the limited provision in the UK on collective redress in relation to competition law infringements prior to the Consumer Rights Act, in particular the limitations in the opt-in follow-on procedure under s47B of the Competition Act 1998, as demonstrated by CA v JJB. T A (and associated Tribunal rules) in relation to stand-alone/follow-on opt-in/opt-out collective proceedings and settlements (in both follow-on and stand-alone actions). The article will outline the likely effect of the new statutory provisions inserted into the Competition Act 1998, for Collective Proceedings and Collective Settlements respectively. 5 The Tribunal rules on certification will be considered, noting the potential difficulties in their practical application, before analysis of two further key problematic aspects of the proposed opt-out collective redress scheme, which may limit its effectiveness and uptake. The first concerns the appointment of the class/settlement representative and the second concerns the potential funding arrangements in relation to opt-out collective proceedings. The article questions whether the combination of these two aspects may dis-incentivise and unnecessarily limit the effectiveness of the new opt-out provisions.
Consumer and Collective Redress Background
Focusing on consumer redress in the private enforcement context is appropriate for a number of reasons. First, because of the historical and contemporary focus on the st law, whether from a neo-classical economic model of perfect competition and monopoly 6 to the Chicago-School influence on U"
7 to a consumer-interest model which has predominated in the European debate on recent years. 8 Second, because facilitating and incentivising consumer redress chimes with more recent debates in legal pra 9 and facilitating consumer redress generally. Third, because collective redress has been developed by the European Commission as a central theme in the last few years in the EU debate on encouraging and facilitating private enforcement in the EU. 10 Finally, and related to this third aspect, is the influence of the US antitrust enforcement system in which private enforcement has played a considerably more EU a pivotal role. On the one hand, the US system demonstrates the potential for consumer redress for competition law infringements, yet at the same time, the EU (and UK) debate on reform has been burdened with a fear of the overa central plank. There has been considerable academic study and literature in relation to collective consumer redress generally, led by the work of Rachel Mulheron, 12 and empirical work which has highlighted major gaps in redress for consumers specifically in relation to competition law infringements. 13 The 2013 Commission Recommendation 14 provided the following definition of collective redress as follows:-cessation of illegal behaviour collectively by two or more natural or legal persons or by an entity entitled to bring a representative action (injunctive collective redress); (ii) a legal mechanism that ensures a possibility to claim compensation collectively by two or more natural or legal persons claiming to have been harmed in a mass harm situation or by an 15 Accordingly, although there is obviously and intentionally, considerable overlap between to justice in a competition law context, collective redress and consumer redress do not necessarily fully coincide.
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US Class actions
Essentially, the US legal system has for a considerable period promoted access to the courts for consumers through group lawsuits as this spreads the potential fees and costs burden, and may counteract the inertia of potential individual claimants in diffuse delicts/torts that allows, for reasons of procedural economy and/or efficiency of enforcement, many similar legal claims to be bundled into a single court action. Collective redress facilitates access to justice in particular in cases where the individual damage is so low that potential claimants would not think it worth pursuing an individual claim. It also strengthens the negotiating power of potential claimants and contributes to the efficient administration of justice, by avoiding numerous proceedings concerning claims where the small value of potential individual awards may discourage court action.
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C adjudication by the civil court system. 18 The key element in the US is the opt-out nature of the class action mechanism, provided for in Rule 23 of the US Federal Rules of Civil Procedure. Although the opt-out basis is crucial in ensuring widespread compensation, 19 in applying Rule 23 the courts have had to reconcile this underlying aim of efficient adjudication with other potentially conflicting principles such as party autonomy and due process requirements. There are certain key requirements which have to be satisfied under Rule 23 before a court will certify a class action. According to ' if the class is sufficiently large to make the joinder of individual claims impracticable and there are questions of fact and/or of law that are common to the class. Moreover, Rule 23 requires the claims (or defences) of the representative parties to be T former requirement is aimed at avoiding a conflict of interests between the named representative and the class members; 20 the latter has a similar foundation but the need for a class lawyer to be sufficiently qualified, experienced and competent to conduct class action litigation also stems from the recognition of the force of res judicata of a class action judgment against absent class members. 21 In ensuring the balance between efficiency and due process, two further conditions were introduced in 1966:-that there existed 1) a predominance of common over individual issues arising from the dispute and that a class action was superior to other methods of fairly and efficiently adjudicating the dispute. Accordingly, although opt-out class actions have been central to the enhanced role for private antitrust enforcement in the USA over the last 40 years at least, the class certification process in that context should not simply be viewed as a rubber-stamping process. Moreover, it is evident that the courts dealing with class certification motions 22 as to whether the requirements in Rule 23 are satisfied, and case-law and academic commentary indicates a significantly more rigorous approach to certification in recent years, 23 which may reign in any of the perceived excesses of the US opt-out class action mechanism. 24 In that each requirement of Rule 23 must be met and that class certification requires a thorough examination of the factual and legal allegations. Accordingly, a district court errs as a matter of law when it fails to resolve a genuine legal or factual dispute relevant to determining the certification requirements. In that case, the Supreme Court reviewed the way the District Court had dealt with the issue of predominance and vacated the class certification order. The key point is that the US courts have sought to reconcile and balance the conflicting principles underlying the class action mechanism, but the more scrupulous approach in this context may indeed discourage class action claims and thereby weaken the class action as an enforcement tool and method of ensuring collective consumer redress. This is particularly significant given recent debates generally in the EU, and more specifically in the UK in relation to the Consumer Rights Act, regarding the impact of introducing an opt-out collective mechanism. The EU ultimately decided not to propose the opt-out class action model, 25 and the fear of over-incentivising lawyers has clearly influenced the Parliamentary debate in the UK during the passage of the Consumer Rights Bill. As noted above, the second and related facet that drives US private enforcement generally, and class actions in particular, is the funding of actions, reliant on the availability of contingency fees. 26 No win-no fee contingency fees appeal to potential claimants because of the absence of the risk of having to pay considerable legal fees should a claim be unsuccessful. They also incentivise lawyers because, in the event of success, the lawyers take a percentage of the overall damages award or agreed settlement sum; this is generally circa. 30% of the antitrust damages awarded. This can lead to very profitable work for lawyers where antitrust settlements can be upwards of $1bn in some cases, partly as a result of the threat of treble damages. Nonetheless, although lawyer greed and profitability has been a central concern during the passage of the relevant provisions of the Consumer Rights Act through Parliament, the empirical study by Lande and Davis of antitrust contingency fees in US antitrust settlement, demonstrated the supervisory jurisdiction of the courts 27 and the general acceptance by those courts of the appropriateness of fee levels in settled antitrust disputes.
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The misconceptions about the US class action mechanism:-the perceived lack of supervision of class counsel in the US class system and the fee incentives to lawyers; has meant that the debate in Europe generally, and the UK specifically has been driven by a generalised (and unsubstantiated) fear about the creation of a system driven by ambulancechasing lawyers maximising self-interest at the expense of the class, 29 defendants into settling for vast sums. 35 which proposed the following as the key legal objectives of an antitrust collective redress mechanismactually suffered harm obtain and adequate and fair compensation; (ii) to ensure a fair trial by providing legal certainty and consistency; (iii) to lower the financial and organisational hurdles that consumers and small businesses 36 It proceeded to consider that an opt-out mechanism should be exceptionally permitted, partly due to the low participation in opt-in models. Subsequently the European Commission published its Communication and Recommendation on Collective Redress in June 2013. The key choice in determining an appropriate collective redress model, is whether to allow opt-in or opt-out forms of action. Under an opt-in model the claimants must take action to be included in the class, whereas in the opt-out system claimants, who have the same interest, are automatically included in the class by default unless they express exclusion from the class. Accordingly this model can 37 There is also a risk that after the initial class action a defendant may still face a large group of consumers that may attempt to use the precedent value of the initial successful optindividual claims.
38
The 2013 Commission Communication noted that business stakeholders opposed -ed it as desirable in delivering effective justice. 39 It, however, considered that the opt-out model curtailed claimant freedom in making informed decisions, and, rather bizarrely, that it may be inconsistent with the central aim of collective redress on the basis that parties are not identified and accordingly an award cannot be distributed to them. 40 The Commission recommended that Member States should have collective redress mechanisms in place to ensure effective access to justice, but the general rule is that these should be based on the opt-in model, with exceptional resort to an opt-out model justified on the basis of the sound administration of justice.
41 Furthermore, the Recommendation provides that Member States should not permit contingency fees and punitive damages are to be prohibited. 42 However, the continued -in the EU U" approach to certification. 43 Nonetheless, as will become clear, the reform of collective redress in the UK has not been fully constrained by the EU Commission scepticism regarding opt-out mechanisms.
EU Member States and Collective Redress
Despite the C luctance to consider an opt-out model, it was noted, following C W P The opt-out mechanism is present albeit in various forms in four major European countries. It is as much part of this European 44 Delatre indicated that class action mechanism can act as 45 in which the model of passive consent overcomes the traditional mode of rational apathy, exemplified by the incredibly low rates of participation in opt-in actions. Given that an individual consumer is likely to be seeking a very minimal sum, it may be difficult to encourage that person to seek redress due to the potential costs involved in litigation-and this is one of the reasons that collective redress acts as an incentive. Across the Member States we can observe a spectrum of potential mechanisms which may provide for collective redress for consumers. 46 Clearly, most of the collective redress mechanisms across the EU to date have been opt-in models, but these have been criticised for their limited impact and effectiveness with very low take up rates. Accordingly a major part of the debate in the EU, and borrowing heavily from the US class action tradition, 47 has been whether an opt-out mechanism should be adopted, and there are already examples of an opt-out representative model in various Member states already. Furthermore, in various Member State there have been recent and ongoing reform discussions in this across certain Member States in the last few years. Accordingly, while the recent nonbinding Recommendation by the Commission is important in seeking to build a consensus, 48 and a minimum level playing field across Europe in a way that supports, encourages and y cautious and conservative given recent reforms and on-going discussions in certain Member States at least. The point is that this is not a process in which the UK is isolated, albeit, the reforms should place the UK at the forefront of competition law consumer redress in the EU. However it is important to stress the marginal role played by consumers to date in the enforcement of competition law through the courts in the EU. In research led by the author across EU member States between 1 May 1999 and 1 May 2012, of all the competition law case-law, only 3.6% we individual consumer cases and 0.4% involving aggre the vast majority at 96.4% comprising nonconsumer cases.
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The EU Member States have a varied and variable landscape of provision for collective actions. However, appreciation of the different provision may encourage tentative sharing of practice about the best way forward, though not necessarily support the approach of the Commission, which is, perhaps inevitably, to endorse harmonisation at the lowest common level. 50 Indee C unsurprising given the rhetoric in relation to the toxic cocktail of mechanisms supporting the US antitrust class action system. In terms of Scottish court procedure for multi-party actions, there has been a serious debate regarding the introduction of a collective litigation mechanism for over thirty years. 56 To date, no concrete reforms have been enacted. More recently, the Lord Gill (Scottish Civil Courts) Review (or SCCR) again recommended the introduction of a multi-party procedure.
57
The SCCR endorsed a flexible form of action where the court will decide on a case-by-case basis whether a class action should be opt-in or opt-out. 58 The SCCR explicitly referred to the facts of the JJB case as the appropriate kind of situation for a court to allow an opt-out action to proceed. 59 Much of the SCCR Review agenda is expected to be realised following fees, opt-out, pre-. This combination of elements should not be E D exclude unmeritorious claims, and accredited associations which are authorised to take cases on behalf of consumers, are built into existin 62 and also sets out proposals for a multi-party action as recommended by the SCCR. 63 The consultation sets out three alternative options:-Option 1 would be a case management procedure for mass litigation on an opt-in basis;
64 Option 2 would be to introduce a full class action procedure on an opt-in or opt-out basis; 65 and the third more ambitious option (option 3) would extend Option 2 to also allow third parties to bring representative actions on an opt-out basis. 66 The consultation document noted that Option 2 had the potential to provide an effective model for mass litigation generally, though may 67 and that Option 3 would facilitate collective redress. As will be discussed later in relation to the new competition law Collective Proceedings mechanisms, the Consultation recognises the importance of appropriate funding mechanisms generally for civil litigation and, following the Taylor Report, recommends inter alia DBA Scotland. 68 Albeit in the context of personal
69 This description can be applied even more cogently in the context of collective consumer redress for competition law infringements. In the specific competition law context, section 19 of the Enterprise Act 2002 had earlier added section 47B to the Competition Act 1998, allowing follow-on damages claims to be brought before the CAT by a specified body on behalf of two or more consumers who have claims in respect of the same infringement, 70 71
The representative body required the consent of the individuals to pursue their claims, ie it was an opt-in representative action. 72 Section 47B was inserted to support an underlying aim of the Enterprise Act to reinforce the links between competition law and consumers. However, the only specified body was Which?
C contained an interesting claim for exemplary or restitutionary damages of 25% of the relevant turnover of the defendant. Ultimately, this action, following a day of mediation, with only 144 consumers becoming party to the action, was settled on the basis of compensation up to a maximum of £20 per individual consumer, 76 and the action was withdrawn. At least in this case it was relatively straightforward for claimants to prove purchase by production of the relevant football shirts, which changed regularly. This case was positive in demonstrating that some consumers could obtain reimbursement of their It should be noted that the defendant, JJB Sports, offered a gesture of goodwill, by offering a free England away shirt and a mug in return for production of a shirt of the relevant period and upon agreement not to pursue JJB further. Apparently around 12,000 consumers took up this offer, and the follow-on action therefore had a positive indirect effect. Another downside in relation to C A their costs.
77
The clear limitations of the specialist representative action introduced in 2002 under section 47B of the 1998 Act, notably the low participation rates in opt-in schemes due to a lack of incentives, 78 were acknowledged by the OFT which in 2007 recommended the introduction of an opt-out procedure specifically for competition law. Subsequently, in 2012 the Department for Business, Innovation and Skills in UK BI"
reinforce the system of private enforcement in the UK through important reforms. 79 There has been considerable academic commentary and critique of the effectiveness of those earlier provisions, 80 and there are important litigation strategy reasons why follow-on claims are not raised before the specialist court, the Competition Appeal Tribunal. 81 The revised provisions of the Competition Act 1998 will enhance the role of the specialist court, the CAT by extending its competence to hear stand-alone actions as well as follow-on actions, and allow parties to seek injunctions as well as monetary awards. 82 The key proposal by BIS, at 75 As Replica Football Kit had become known in the CAT follow-on case. least in the context of collective redress, was to recommend the adoption of an opt-out representative collective action for consumers and businesses (in follow-on and stand-alone claims), 83 together with mechanisms for CAT approved collective settlements. Furthermore, there were proposals to introduce an innovative scheme to enable the competition authorities to certify a voluntary redress scheme. 84 Each of these BIS recommendations was included in reforms to be made to the existing Competition Act regime, originally by clause 82 and Schedule 7 of the Consumer Rights Bill, when the Bill was first introduced to Parliament on 23 rd January 2014. The Act was given Royal Assent on 26 March 2015 and the changes to the Competition Act 1998 regime, introduced section 81 and Schedule 8 to the 2015 Act, come into effect on a date appointed by statutory instrument. As indicated above, the Act contains provision to enable the CMA to certify a voluntary redress scheme, and one prominent academic commentator believes that this innovation may be more important in practice than reliance simply on a private enforcement model. 85 However, it is suggested here that potentially the most significant reform is the introduction of an opt-out representative collective redress mechanism, and it is this aspect of the reforms that we will be focusing on in the remainder of the article, together with the related set of provisions for collective settlements. The remaining sections of this article will focus on certification of the collective proceedings and the incentives to institute opt-out actions. However, the UK Parliamentary debates concerning these central aspects of an effective opt out procedure were clearly impacted by concerns about the consequences of potentially introducing an American style litigation process and culture. Another opposition spokesperson similarly queried how the legislation bring benefit to competition law from the increased and enhanced perspective of such private actions, to the American- 92 There was sporadic Parliamentary criticism of the 93 regarding concerns over the allegedly highly litigious US society being replicated in the UK. 94 . Nonetheless, despite the manifold requirements under the US CP Rule 23 regarding certification of a class action and the judicial scrutiny regarding their satisfaction, the misconceived fear of an A -action required Government spokespersons to stress during the passage of the Bill the built into the UK collective action model. 95 These safeguards are effectively:-a requirement for the CAT to certify that a representative is suitable to bring proceedings. 96 ; and a ban on exemplary damages awards and the prohibition on damages-based agreements.
97 At all stages the Government rebuffed attempts to incorporate more specific certification rules within the legislation, on the basis that those would be included in Tribunal rules, which would be adopted after a full consultation process, 98 and the CAT was deemed to be best placed to exercise the discretion which would be inherent in achieving the underlying aims of the legislation in applying those Rules.
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The Consumer Rights Act 2015 and Competition Law-Key Schedule 8 Provisions
The key provision is the introduction of an amended s47B of the Competition Act. Section 47B(1) allows two or more claims to which s47A applies, 100 to be combined as collective proceedings, 101 where they are commenced by a representative. 102 The legislation provides 106 (a)authorisation of the person who brought the proceedings to act as the representative in those proceedings, (b)description of a class of persons whose claims are eligible for inclusion in the proceedings, and (c)specification of the proceedings as opt-in collective proceedings 107 or opt-out collective proceedings.
108 Accordingly, a key aspect of the CAT role will be to determine whether to specify the proceedings as opt-out collective proceedings. It should be noted that in such proceedings, any non-UK domiciled class member 109 must opt-in by notifying the class representative.
110 Section 47B(8) provides for authorisation of the class representative in collective proceedings whether or not that representative is a 111 Another crucial provision is s47B(8)(b) which specifies that authorisation will only be granted:-if the Tribunal considers that it is just and reasonable for that person to act as a representative in those proceedings. Collective settlements may be approved under s49A where a Collective Proceedings Order has been made and the CAT is satisfied that the settlement is just and reasonable, and there are parallel provisions in s 49B of the amended Competition Act 1998 in relation to eligibility for Collective Proceedings and appointment as a representative-for Collective Settlements where a Collective Proceedings Order has not been made. The legislative provision is sparse on the central issues regarding opt-out collective proceedings:-eligibility as a collective proceeding; whether it should be on an optin or opt-out basis; and the appointment of a suitable class representative. Each of these issues is dealt with in fuller detail in the Tribunal Rules which were finalised for this purpose, 112 following a period of consultation.
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Certification of Collective Proceedings
Throughout parliamentary debate on the Bill, the Government sought to avoid attempts to straight-jacket the Tribunal by legislative provision, and accordingly one must look beyond 103 As required under s 47B(4) of the 1998 Act. 104 In s 47B (5) We shall outline the relevant rules and how they may be interpreted, but it must be stressed that, at least in the early years of the new regime, as with all radical legislative changes, experiential learning will be important, not least for the Tribunal itself. The rules on collective actions and settlements are in part V of the Competition Appeal Tribunal Rules 2015. The relevant certification process provision is set out in Rules 76-78, Rule 78 of which provides as follows:-78.
(1) The Tribunal may certify claims as eligible for inclusion in collective proceedings where, having regard to all the circumstances, it is satisfied by the proposed class representative that the claims sought to be included in the collective proceedings (a) are brought on behalf of an identifiable class of persons; (b) raise common issues; and (c) are suitable to be brought in collective proceedings.
C ' reflecting the statutory provision in s47B(6). The potential difficulties in this context under the US CPR Rule 23 were demonstrated in Wal-Mart Stores Inc v Dukes.
115 ,The application of similar requirements under the English CPR 19.6 in Emerald Supplies demonstrated their potential limitations in a business context, and certainly in relation to hybrid claims involving mid and end-purchasers from the same cartel.
116 Nonetheless, the st under CPR 19.6 and in principle many collective claims relating to aggregated end-purchaser/consumer overcharges should satisfy this test relatively easily. C T
proceedings, and whether they should be opt-in or opt-out, under the criteria set out in Rule 78(2) and (3) respectively, as follows:-(2) In determining whether the claims are suitable to be brought in collective proceedings for the purposes of paragraph (1)(c), the Tribunal will take into account all matters it thinks fit, including but not limited to (g) the availability of alternative dispute resolution and any other means of resolving the dispute.
(3) In determining whether collective proceedings should be opt-in or opt-out proceedings, the Tribunal will take into account all matters it thinks fit, including but not limited to the following additional matters to those set out in paragraph (2) (a) the strength of the claims; and (b) whether it is practicable for the proceedings to be brought as opt-in collective proceedings, having regard to all the circumstances, including the estimated amount of damages that individual class members may recover.
It is difficult to predict how these criteria will be applied in practice. In particular, does not identify any particular recipients of such costs/benefits, how they will be calculated, and how the Tribunal should evaluate and determine an appropriate trade-off between costs and benefits to different parties-either intra-class or between the class and defendant(s). F ' , albeit only for the purpose of determining whether a claim should be opt-in or opt-out, is problematic at the certification stage.
117 Application of this rule is also likely to favour follow-on actions, although most consumer claims will inevitably fall into this category. As indicated in discussing developments in US class action certification, a stringent certification examination is understandable and necessary in order to balance conflicting aims of the justice system. Nonetheless, where certification involves assessment of the strengths of claims, this may inevitably lead to lengthy, protracted interlocutory disputes, delaying justice and potentially disincentivising claimants from raising collective proceedings.
Incentives I: Who can Claim-The Representative?
The collective proceedings mechanisms are dependent on the claim being raised by a suitable class representative. However, the potential role for collective proceedings is likely to be greatly determined by the range of parties who may be deemed eligible to be a class representative. In particular, should lawyers/law firms be entitled to act as a representative? This was a key issue throughout the BIS consultation phase and Parliamentary debates on the Consumer Rights Bill. The BIS response in January 2013 118 to its earlier consultation 119 stressed the following policy decisions had been taken in this context:-5. 30 . Regarding what sort of private parties should be able to bring cases, the Government agrees that there could be a risk of abuse if legal firms, funders or special purpose vehicles established solely for the purpose of litigation were allowed to bring cases. Government believes that only those who have a genuine interest in the case, such as genuinely 117 How do you measure the strength of a claim at the pre-disclosure stage? See Wal-Mart supra. 118 " P A C L A -J 2013 available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/70185/13-501-private-actions-in-competition-law-a-consultation-on-options-for-reform-government-response1.pdf 119 See
representative bodies (such as trade associations or consumer associations) or those who have themselves suffered loss should be allowed to bring cases.
5.31. For the avoidance of doubt, the Government proposes to abolish the requirement fora list of suitable bodies to be established by the Order of the Secretary of State and to CAT T G "PV class action representative, but there is neither an express ban in the legislation nor the Tribunal rules, which provide in Rule 77 120 as follows:-(2) In determining whether it is just and reasonable for a person to act as the class representative, the Tribunal will consider whether that person (a) would fairly and adequately act in the interests of the class members; (b) does not have, in relation to the common issues for the class members, a material interest that is in conflict with the interests of class members; (c) (if there is more than one person seeking approval to act as the class representative in respect of the same claims) would be the most suitable person to act as such; ed to do so; 121 and (e) where an interim injunction is sought, will be able to satisfy any cross-undertaking in damages required by the Tribunal.
77(3)
In determining whether the proposed class representative would act fairly and adequately in the interests of the class members for the purposes of paragraph (2)(a), the Tribunal will take into account all the circumstances, including (a) whether the proposed class representative is a member of the class, and if so, his suitability to manage the proceedings; (b) if the proposed class representative is not a member of the class, whether it is a preexisting body and the nature and functions of that body; (c) whether the proposed class representative has prepared a plan for the collective proceedings that satisfactorily includes (i) a method for bringing the proceedings on behalf of represented persons and for notifying represented persons of the progress of the proceedings; and (ii) a procedure for governance and consultation which takes into account the size and nature of the class; and (d) any estimate of and/or details of arrangements as to costs, fees or disbursements which the Tribunal orders that the proposed class representative must provide.
Again there was considerable Parliamentary focus and concern regarding potential exploitation of the new collective mechanisms by the legal profession, exemplified by the following statement:-The ban on exemplary damages and damages-based agreements, while welcome, will not remove the huge incentive for lawyers and litigation funders to 122 There was an attempt to circumscribe the wide discretion of the Tribunal in this context by proposing amendments to the legislation to make express provision to ensure that lawyers, claims management organisations and others, who might gain from the litigation itself, would not be able to satisfy the just and reasonable test. 123 Nonetheless the Government stressed that the basic provision should be applied by the most suitable body, the Tribunal, with discretion and it would be inappropriate to provide a prescriptive list of bodies suitable to act as a representative body. 124 It is important to note that although most of the literature, debate and commentary on the reform of collective redress has focused on the specific issue of consumer redress, the Consumer Rights Act provisions here potentially provide for collective mechanisms for businesses and consumers. Indeed, to date, inevitably to some extent reflecting the absence of an appropriate mechanism and incentives for competition claims by groups of consumers, virtually all of the competition litigation in the UK has involved business claimants. The 2015 Act collective mechanisms may allow a number of direct or indirect business purchasers to join their claims together in a more effective way than was previously permitted, 125 and although not the main driver of these provisions or their key target, this will enhance the deterrent impact of the primary competition legislation whilst also being pro-business in providing compensation to businesses harmed by illegal cartels. Accordingly, the Government rejected an amendment to the Bill which would limit those who could act as class representative to any appropriate consumer representative body or trade association and thereby effectively "ME bringing forward collective actions.
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However, the key issue and dilemma in devising an effective collective actions regime, and for the Tribunal to resolve in dealing with opt-out collective applications in particular, is how to apply the Rule 77 criteria in a way that facilitates and incentivises consumer redress but respects the Parliamentary concerns regarding over-incentivising lawyers. Under US Rule 23, the class representative is always a member of the class but in effect the appointment is nominal and all effective decision-making in a class action is taken by the relevant law firm. Class action settlements, and the relative fee arrangements, consequently require court approval. 127 A central and as yet unresolved question is whether section 47B will be utilised primarily for class actions led by a class member or as a representative collective mechanism, and consequently what types of organisation may qualify as suitable representatives.
128 If we reconsider US CPR Rule 23, aside from the prerequisite for commonality, the two key issues in the certification process were typicality and adequate representation. The former is aimed at avoiding a conflict of interests between the named representative and the class members; the latter requires the class action lawyer to be 122 128 There is a technical argument, which is not supported by authority and is unlikely to be accepted, that as " B I A section 47A reads A could be interpreted as a standing requirement for someone who is harmed, i.e. the class action needs a lead claimant. sufficiently qualified, experienced and competent to conduct class action litigation. Rule 77 embodies aspects of both tests and it is unclear at whom the specific criteria in Rule 77 are aimed. Of course the representative may, as expressly provided for in amended s47B and Rule 77, be a class action member alone. There is no typicality requirement as such, as this would exclude the potential for a purely representative action, not led by a class member. However, there are considerable hurdles to be satisfied by a potential class member -would an able to pay the able to satisfy any cross-undertaking in damages required by the Tribunal. Of course, the latter two are largely dependent on the funding arrangements set in place prior to commencing collective proceedings, as discussed further below. The arrangement of a satisfactory claim management plan could of course be organised by the acting law firm, subject to funding arrangements, but it is uncertain how an individual class action representative can provide a satisfactory procedure for -out collective proceedings, where by its nature, claimants have not (been required to) individually become involved in the proceedings. Effectively, the class representative would have to satisfy tests modelled on the adequacy of representation test under the US model, which are aimed at the competency and expertise of counsel to act in a class action; and would face considerable cost and funding issues as discussed below. The representative model of collective proceedings, as opposed to the class action member representative, would probably better reflect the intention of BIS in proposing a modernised collective redress mechanism, in order to enhance the prior (opt-in) representative model O W T C Association) was entitled to undertake any representative actions under that procedure, whereas the Government preferred the introduction of an open-ended test for the Tribunal to determine suitability as a class representative under the revised collective proceedings rules rather than designating specific bodies competent to act. Nevertheless it was anticipated at all stages of the drafting and progress of the legislation that suitable consumer organisations, such as Which? would be involved in championing consumer rights through this process. However, their involvement would inevitably depend partly on priorities, resources and effective funding mechanisms. This leaves the key issue as to whether other representative options may be available and satisfy the Rule 77 requirements. Indeed, there was considerable debate over the last two years regarding whether law firms and Special purpose vehicles (SPVs) could act as class representatives. Given the absence of a typicality requirement this depends on the assessment of whether whether there would be any interest ' a pre-existing body and the nature and Prima facie it would appear that it would be relatively straightforward for law firms to satisfy the first two requirements, based on the normal ethical and professional duties imposed on lawyers but each of these three issues would be more problematic for bodies specially constituted solely to pursue claims with a profit motive. Nonetheless, and particularly in relation to the issue of law firms as representatives, it is suggested here that any concerns should dissipate when the Tribunal Rules on Collective Proceedings are considered in depth. In addition to the issues already considered, regarding certification and the class representative, the Rules provide for: notice of a Collective Proceedings Order in a manner prescribed by the Tribunal; 129 the class representative to establish a class Register (which may be inspected by the Tribunal and other parties);
130 the variation, revocation, sist or stay of a Collective Proceedings Order by the Tribunal; 131 for case-management and disclosure by the Tribunal where necessary; 132 for notice of any judgment order to be given by the class representative to the represented persons in a form and manner prescribed by the Tribunal; 133 rules on the assessment of individual damages from an aggregated sum; 134 the Tribunal to make an Order detailing the requirements for the distribution of an award of damages. 135 Even more significant are the detailed provisions in relation to an application for a Collective Settlement Approval Order. 136 This requires details of the terms of the proposed settlement, including provisions on payments of costs and fees; specify how sums are to be paid and distributed and how class members will be notified of the application. The most significant provision requires a statement that the applicant believes the settlement to be fair and reasonable, supported by evidence as to the merits of the settlement. 137 The Tribunal must determine whether the terms of the proposed settlement are just and reasonable 138 taking into account a number of factors including (a) the amount and terms of the settlement, including any related provisions as to the payment of costs, fees and disbursements; (b) the number or estimated number of persons likely to be entitled to a share of the settlement; (c) the likelihood of judgment being obtained in the collective proceedings for an amount significantly in excess of the amount of the settlement; (d) the likely duration and cost of the collective proceedings if they proceeded to trial; (e) any opinion by an independent expert and any legal representative of the applicants. 139 Furthermore, the representative must give notice of the terms of the settlement and its approval to represented persons in a form and manner prescribed by the Tribunal.
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Accordingly, although the revised statutory scheme for certification and appointment of a T are aimed at avoiding conflicts of interest and adequacy of representation. Moreover, the Tribunal Rules establish a rigorous pre and post certification appraisal of just and reasonableness, and in particular the detailed case management and Tribunal approval mechanisms for all aspects of its Order-making and Settlement approving processes, should ensure both that defendants are adequately considered and that the interests of the mass opt-out claimants (who do not have a direct input into the court processes and outcomes) are adequately taken into account in achieving a fair and reasonable outcome to the litigation process. The precise nature of the representative should be less significant, provided they can effectively represent the mass represented persons in an opt-out claim. Of course, the nature of the representative, and whether they will be over-or adequately incentivised to pursue this type of litigation, depends greatly on the funding mechanisms available.
Incentives II-Funding
It has already been emphasised that the availability of contingency fees for lawyers in the USA has been central in incentivising the raising of class actions on behalf of consumers. Class action damages recovery is an integral element of US antitrust enforcement, yet virtually all class actions are settled and those class settlements, including the fee payable to the successful class lawyer, are approved by court. 141 In the legal systems of the UK, particularly England and Wales, there has been a considerable shift in the use of alternative legal fee arrangements over the last fifteen years.
142 Conditional fee arrangements, involving a success percentage uplift (of up to 100%) of a standard fee, are common, albeit following the Jackson Report, 143 on defendant businesses and creating an incentive for lawyers to focus only on the largest cases.
5.63. The Government has therefore decided to prohibit DBAs in collective actions cases in the CAT. This will require an amendment to the LASPO Act 2012 for this new type of case.
S47C(8) of the amended Competition Act 1998 provides statutory expression to the G a damages-based agreement is unenforceable if it relates to opt-out collective proceedings 148 Hviid and Peysner have considered the incentives necessary for increased private enforcement activity:-they stressed that any optout system would also benefit from the availability of contingency fees 149 and an increase in potential damages awards (for instance treble or exemplary damages) to increase the value 150 Accordingly, a central conundrum to resolve is how prospective opt-out collective proceedings can be financed. Where the class representative is a consumer organisation, it could decide to underwrite the costs and liabilities of the proceedings, but inevitably there will be difficult decisions about the risks of involvement (notably costs), and the appropriate focus and prioritisation of their scarce resources by such bodies, which may limit the range of their activity. In relation to an actual class claimant representative, unless they were a wealthy, benevolent class member who could subsidise the action, what are the options? Prima facie, the fact that a DBA agreement is unenforceable would not appear to restrict the freedom of a potential representative to enter such an agreement, provided the matter of the fees is not litigated.
151 However, at the stage when a fee arrangement would be agreed, the Tribunal would not as yet have certified the proceedings or authorised the representative, and accordingly any lawyer would be taking a risk in acting on this basis. Moreover, given the Tribunal powers under the Rules to approve all Collective Proceedings Settlements including fees, the unenforceability of any such DBA would inevitably be confirmed at that stage of the process. In the absence of a DBA incentive, law firms are unlikely to subsidise the interim costs of an action plus the risks of a costs award for an unsuccessful claim in favour of the defendant. After the Event Insurance has been utilised in B2B competition law claims, but would require a claimant 152 to pay any premiums in advance. Given that LASPO 2012 prevents the recovery of success fees and ATE premiums from a losing defendant, lawyers would need to be confident that the Tribunal would authorise the payment of those costs from under Tribunal Rule 93(7). (ed) 2014 supra. 151 In practice a law firm is unlikely to undertake the risk of acting on this basis. 152 It is unlikely that a law firm would pay the ATE premium. 153 In relation to a Collective Settlement, or under Rules 92(4) and (5) in a damages award from the unclaimed damages pot.
The uncertainty on cost recovery suggests a potentially crucial role, particularly in relation to class claimant representative actions, for external investment in the form of Third Party Funding. 154 There was an attempt to amend the legislation in Parliament to exclude such third party litigation funding agreements. 155 However this straight-jacketing attempt was excluded by the Government as it accepted that third party funding may be necessary to ensure effective consumer redress where a representative claimant did not have a sufficient reserve of funds or could not persuade a law firm to act effectively pro bono. Indeed, this issue reflects the ambivalent approach of the Government, which sought to encourage effective consumer redress but was simultaneously conscious of the misapprehensions and misconceptions regarding the introduction of a US style funding and litigation cultures. The Government stressed during the passage of the Bill that blocking access to third party funding would unnecessarily constrain competition law private enforcement by limiting access to larger businesses and discouraging bodies organisations such as Which? from fully participating as a lead representative organisation. 156 Similarly, third party funding could be provided where a law firm seeks to act as the representative, although this would be highly risky given the uncertainty regarding the application of the suitable representative criteria as set out in the Tribunal rules. Will third party funding be a viable option for class claimant representative actions? Would a third party funder engage directly with a class representative to determine the appropriate return on their investment? This return could be set at a similar level and basis as a damages-based agreement, but such damages related returns may not be approved by the Tribunal under Rule 93(7) in its determination of fees and disbursements to be met. The considerable uncertainty may disincentivise third party funders from involvement, although this may change in the light of practice, damages awards and Settlement Approvals by the Tribunal over a period of time. There are two further issues which may act as disincentives or discourage appropriate funding arrangements and thereby risk the success of the new collective proceedings mechanisms. The first is the potential impact of the applicability of settlement offers by defendants in the context of collective proceedings. The Rules on Settlement Offers are set out in Tribunal Rules 44-48, and essentially they replicate the cost consequences under CPR Rule 36 offers, ie defendants will not be liable for costs after the settlement offer by the defendant(s) if the final award is below the level of the settlement offer. T G on the draft Tribunal Rules recommended the exclusion of settlement offers from the optout collective action mechanism, 157 action, for which a third party funder had underwritten the litigation in exchange for 25% of the first £5million and 23% of any excess should the claim be successful. At first instance, the defendants were unsuccessful in a costs application but this was partly overturned by the Court of Appeal, which limited the potential costs liability of a third party--P J A " -P C rd November 2014 at 582. 157 https://www.gov.uk/government/consultations/competition-appeal-tribunal-rules-of-procedure-review defendant to make a low settlement offer. This is not a particularly convincing argument per se, as it could apply generally to such settlement offers. However, the exclusion of settlement offers from the new collective proceedings regime should be supported on the basis that its introduction may unnecessarily shift the bargaining power in the litigation process away from the consumer to the business defendant, contrary to the underlying rationale in the introduction of the revised collective redress mechanism. More importantly, the introduction of general settlement offers would have important potential implications for the cost and funding cover of the litigation by the claimants-in particular the availability of settlement offers may prejudice the position of the class representative in making funding arrangements ex ante, because of the risk of a low settlement offer which may not cover costs or the risk of a subsequent lower award of damages which would then not include costs and jeopardise the claim and the funder. The statutory system of Collective Settlement, with Tribunal involvement in approving a settlement, provides a comprehensive solution, allows for the interests of all relevant parties and the underlying benefit of an effective collective proceedings mechanism to be taken into account. It is important that this system should not be short-circuited by a settlements offer process which is not appropriate in this consumer-focused context. The second is that section 47C(1) of the Competition Act prescribes the award of exemplary damages by the Tribunal in collective proceedings. Exemplary damages may potentially be awarded in a competition law damages claim, 158 and their availability would certainly incentivise claimants and funders. However, this exclusion is not considered to be particularly significant given the limited circumstances in which such damages may be awardable, and consequently the general reticence of the English courts to make such damages awards in any event.
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On the other hand, one option to help to fund opt-out cases-albeit ex post facto-would be to use unclaimed damages to cover all or part of a claim success fee agreed with a legal representative and any insurance taken out. The US has a developed cy pres award scheme 160 and the Consumer Rights Act provides for unclaimed damages by represented persons in opt-out proceedings to be awarded to the Access to Justice Foundation. 161 However the Act contains provision for the costs or expenses incurred by the class representative in connection with the proceedings to be paid to the representative by Order of the Tribunal. 162 It is imperative that consumers should be the beneficiaries of redress, and that provision means mean that legal costs can be recovered 158 163 Accordingly, the CAT can consider the suitability of a representative costs and funding arrangements in applying Tribunal Rule 92(4) which provides as follows:-W T damages pursuant to paragraph (3)(b), it may make an order directing that all or part of any undistributed damages is paid to the class representative in respect of all or part of any However, it is notable that there is no statutory provision regarding the unclaimed pot of compensation in relation to Collective Settlements. As opt-out Collective Proceedings are often likely to be resolved by Collective Settlement Approval Orders 164 (or if available settlement offers) this may mean that the laudable aim of benefitting the charitable Access to Justice Foundation is not achieved. The relevant Tribunal Rule in relation to a Collective settlement Order, Rule 93(7) merely provides that in determining if the terms of a proposed Collective settlement are fair and reasonable, the Tribunal shall take into account all the the provisions regarding the disposition of any unclaimed Distribution to the defendant is not precluded by this provision, and it will be interesting to note whether in practice the Tribunal will make any additional requirements such as payment to the AJF.
Concluding Remarks
Schedule 8 of the Consumers Rights Act introduces various measures to facilitate and encourage competition litigation in the UK, 165 and a key aspect, discussed in this article, is the legislative revision of the Competition Act 1998 to allow for opt-out collective proceedings (before the CAT) in the UK. This is a potentially significant innovation which may help to enhance consumer redress in respect of competition law infringements 166 whilst also increasing the deterrent effect of the competition rules. However, this article has demonstrated that a combination of the (sparse) statutory rules and (more detailed) Tribunal Rules on Collective Proceedings may limit the effectiveness of the new opt-out mechanism for consumer redress. There is uncertainty regarding the likely application by the Tribunal of the relevant provisions and Rules regarding certification and authorisation of T should become clearer with practice. Generally there have been ambiguous messages as to whether collective proceedings are primarily designed for class actions represented by a class claimant or by a representative body. Funding is also central to the effectiveness of an opt-out model. In particular, the need for effective management of claims would suggest that any body, including a collective claim SPV with suitable governance and decisionmaking should qualify as a suitable class representative. In this context it is unclear, and certainly not supported by empirical evidence, why there was such concern throughout the consultation and Parliamentary processes regarding over-incentivised claims. that the ban on Damages-Based Agreements, combined with the non-recovery of ATE and success fees under LASPO, may make it exceptionally difficult to fund an opt-out claim, particularly where third party funders would require to fund the pre-certification processgiven the uncertainties identified. I would argue that there is a considerable incentivisation problem 167 which has been driven during the debate by an irrational fear that contingency fees/DBAs would lead to excessive litigation and disproportionate gains for lawyers. These restrictions and uncertainties may inadvertently result in the collective proceedings mechanism being used primarily for common claims by businesses rather than consumers. It is also anticipated that many proceedings will result in Collective Settlement Proceedings using the new voluntary settlement mechanism rather than final judgment. However it is unfortunate that there are no statutory or Tribunal rule provisions for ADR, 168 as earlier advocated in the BIS Consultation Documents in 2012 and 2013; and that the provisions on unclaimed compensation in Settlements are not parallel with those in damages awards. Nonetheless, the Tribunal supervisory role in statutory Settlement Proceedings is sufficient rationale to exclude normal settlement offers and their implications from the new statutory framework. More generally, it is clear that the US class action has been a central pillar of antitrust enforcement in the US and has demonstrated considerable success in ensuring consumer redress for antitrust infringements. This is predominately due to a combination of the opt-out class action, the availability of contingency fees and judicial case management . It is argued that instead of Parliamentary (and wider) focus on irrational fears about the consequences of introducing a US style class action regime and over-incentivising lawyers, greater trust should have been placed in the Tribunal in the exercise of its supervisory role under the revised Tribunal Rules in relation to all aspects of the Collective Proceedings and Settlements regime. 
